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Application for Zoning Map Amendment and Regional Plan Amendment

Trailside MAR LLC

Page 2, Paragraph Number 3

3. An applicant must state the reason for request and provide a summary of community
benefits to be gained if it is approved. An analysis of the General Plan must be included
with an explanation of how the requested amendment is supported by the General Plan.

31 Reason for Request:

The Property, 600 —~ 800 W. University Heights Drive, is presently zoned SC, Suburban
Commercial and the Regional.Plan designation is “Parks.” The applicant seeks a rezoning to
HR, High Density Residential, and an amendment of the Regional Plan classification to High
Density Residential, so that the property may be developed as multi-family housing with 11% of
the units as affordable rental housing.

3.2 Summary of Community Benefits:

The community benefits to be gained, if this application for a zoning map amendment for the
Property is approved, include the following:

¢ Protecting the character of the area by providing for a use which is compatible with the
adjacent high density residential uses;

s Provision of twelve (12) units of affordable rental housing, in keeping with the Council’s
and the RLUTP’s policies;

¢ Promotion of the goals of neighborhood livability and walkability by providing for rental
units within walking or cycling distance for attendance at Northern Arizona University or
patronage of nearby retail shopping areas and restaurants, as well as walking or cycling
access to jobs at those establishments;

o Creation of housing with a sense of connection to Flagstaff's natural environment
through the use of high quality design, native materials, colors and roof forms that relate

to the locale;

* Provision of landscape enhancements in the median on West University Heights Drive to
beautify the streetscape and increase the attractiveness of the Property as a residential
development.

3.3 Analysis of how the Requested Amendment is Supported by the General Plan:

The requested amendment is for a change in the zoning designation from Suburban
Commercial (“SC”) to High Density Residential (‘HR”). Under the Regional Land Use and
Transportation Plan (“RLUTP”), the present designation for the area in which the Property is
located is “Parks,” although it is privately owned. This category is affected by funding
resources, development patterns, existing development and deficiencies within a given area.



Application for Zoning Map Amendment and Regional Plan Amendment

Trailside MAR LLC

According to Brian Grube, the Interim Director of the Recreation Division, the Property:

“does not meet the geographic location for a west side park as identified in the [new
Parks and Recreation Master] plan, which was north of I-40. It also does not meet the
minimum size recommendation of 8 acres or greater. There are no funds currently
available for purchase of that property.”

It should be noted that the present zoning of Suburban Commercial is also not compatible with
the RLUTP designation of Parks.

The amendment to High Density Residential would bring this parcel into the same Regional
Plan classification as the properties in private ownership which are located across West
University Heights Drive from the Property on the west and south. The Property is bordered on
the north by State land and on the east by City land.

The amendment, by making possible the proposed project on the Property, would meet the
following goals of the present RLUTP of:

e Placing development close to public transit; providing access for pedestrians and
bicyclists;

¢ Applying design guidelines that take into consideration the natural and built environment
of Flagstaff;

¢ Enhancing a people-oriented neighborhood with existing access to the Flagstaff Urban
Trail System, and local shopping and restaurants;

¢ Providing affordable housing; and

e Emphasizing infill development which helps increase housing availability in existing
residential areas.



Trailside Apartments — Site Analysis

Site Plan Analysis as required in Site Planning Design Standards (see section 10-
30.60.030)

An extensive site plan analysis has been performed by L.R. Niemiec Architects,
Mogollon Engineering, and the developer. Existing terrain and topography, existing
vegetation, scenic views, natural watercourses, and the relationship to existing residential
development were considered. However the application of the Zoning Code, Engineering
Standards and stormwater requirements must be met as well. These regulations dictate
the building orientation and location, access points, stormwater outlets, LID, parking
aisle and parking space configuration and grades, utility easement widths, utility
locations, resource protection standards, trash enclosure locations and grades, open space,
bufferyards, lighting, site amenities, setbacks, floodplains, design review guidelines,
landscaping, and more. All of the above regulations and site characteristics along with
marketability, costs, and unit characteristics have been analyzed in whole and the results
of this extensive analysis are the Site Plan and supporting information that has been
submitted to the City.
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be with the Lord Wednesds, October 2,
201- in her home i Flagstaft, Anzona.
D rawas born February 8. 1954 to Cecilia
Segnra and Adr-an Alenzo Se, in San
Anronio, Texa:

Dora was the Sth oldest of 8 children.
Dora was preceded in death by her parents,
2 older brothers, and 1 younger sister. She is

survived by her children, Cecilia Tafoya and Deborah (Zack) Folw,
her siblings Dommgo, Survey, Lidia, and Paul. She is also survived
by 5 grandchildren, and 3 grear-grandchildren, and many nieces
and nephews, For the past 24 and a half years Dora worked for
W.L. Gore and Associates. She has many friends from Flagstaff and
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eral Aviation ‘Administra-
tion spokeswoman Laura
Brown said.

Instead, he ended up
needing to use the eight-
lane 'Capitol Expressway
as a runway and success-
fully navigated a landing
through power lines and
cars before pulling over
into a right-hand turn
lane, San Jose police Sgt.

alt over the U.S. She loved spending time with family and friends,

going to the movies, crocheting, plus she had many other inerests.
A memorial service will be held on Saturday, Ocrober 5, 2013

at 10:30 a.m. ac Life Church, 2587 E. 7th Ave., Flagstaff, Arizona.
Condolences can be sent 1o 5250 N. Hwy 89 Space # 55,

Flagstaff, AZ 86004

Heather Randol said.

Randol said.

/ jured”

“It required some skill
on (the pilot’s) part,”
“We're just
thankful nobody got in-
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NOTICE 1S HEREBY GIVEN that the Flagstaff Planning
and Zoning Commission will hold a Public Hearing on
October 23, 2013, at 4:00 p.m. and the Flagstaff City
Council will hold a Public Hearing on December 3,
2013, at 6:00 p.m. to consider a Regional Land Use and
Transportatlon Plan amendment and a Zoning Map
amendment requests.

A. Explanation of Matters to he Considered:

A proposed Regional Land Use and Transporta-

tion Plan amendment from Parks to High Density
Residential and a Zoning Map amendment from
Suburban Commercial {SC) to High Density Residen-
tial (HR) for approximately 4.02 acres, as described
in Part B below and highlighted on the map,

The proposed amendments will allow for the
development of multi-family residential, consisting
of three three-story buildings, a ciubhouse, and 111
apartment units.

B, General Description of the Affected Area:
Approximately 4.02 acres located at 600 W
University Heights Dr N, Coconino County Assessor’s
Parcel Numbers 112-20-0134, -6148, -0158, within
the Southeast Qua: ter of Section 29, Township 21
North, Range 7 East, of the Gila and Salt River Base
and Meridian, City of Flagstaff, Coconino County,
Arizona.

The Coundil hearing for these items may be contin-
ued if the Planning and Zoning Commission has not
given a recommendation.

Interested parties may file comments in writing regard-
ing the proposed amendments or may appear and be
heard at the hearing dates set forth above, Maps and
information regarding the proposed amendments are
available at the City of Flagstaff, Planning and Develop-
ment Services Section, 211 West Aspen Avenue.

Unless otherwise posted, all Planning and Zoning
Commission and City Council meetings are held in the
Council Chambers of City Hall, 217 West Aspen Avenue,
Flagstaff, Arizona.
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PROPGSED REGIGNAL PLAN AMENDMENT and REZONE
Regional Land Use and Transportation Plan Amendment from
Parks to High Density Resldential and Zoning Map Amendment
from Suburban Commercial (SC) 1o High Density Residential (HR)

APN:  112-20-013A.014B, 0158 /
ACRES: ~4.02

.

FOR FURTHER INFORMATION CONTACT
Brian Kulina

Planning Development Manager
Planning & Development Services

211 West Aspen Avenue Ak
Flagstaff, Arizona 86001 N
JoLANN
(928 213-2613 [S
bkulina@flagstaffaz.gov (O et
N4,
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aica.

In Alabama, safety workers hoxsted
double red flags at Gulf Shores because
of treacherous rip curtents ahead of the
storm.

In Mississippi, Gov. Phil Bryant de-
clared a state of emergency, urging resi-
dents to prepare. State Emergency Man-
agement Agency Director Robert Latham
said local schools will decide whether to
play football games. He said the south-
ern part of the state could have tropical
storm-~force winds by late ¥riday.

“I know that Friday night football in
the South is a big thing, but I don’t think
anybody wants to risk a life because of
the potential winds,” Latham said.

Louisiana Gov. Bobby Jindal also de-
clared a state of emergency, citing the
possibility of high winds, heavy rain and
tides. Florida Gov. Rick Scott also de-
clared an emergency for 18 counties.

The Army Corps of Engineers said it
was closing a structure intended to keep
storm surge out of the Inner Harbor
Navigation Canal in Louisiana — known
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Elwyn Gus Palmer, 94, entered

into his eternal reward on

Saturday, Septermber 28, 2013.

Gus was borm in Taylor,

Arizona, on March 23rd,

1919. His parents are Arthur

and Evaline Augusta Gibbons

Palmer. He was the 6th child

of 11 children. He lived in

Taylor until his Sophomore

year of high school, when his

family moved to Holbrook. Gus

married his high school sweetheart,

Ruth Westover, on June 26, 1939. They
began their life together in Winslow, wherc he
worked for the railroad. In 1944 they moved
to Flagstaff where he had a dairy business,
and later spent 20y .ars workine at the Nawvaio
Army Depot. In 2010, the Palmers moved to
Thatcher, Arizona, where the air was easier to
breathe.

Gus Palmer’s life was a life of service.
Throughout his life he has blessed others
through his selfiess acts of kindness and love.
He was always one of the first to help put the
roof on the home someone in need; to visit
thore who necded alifts or t help lov:
move across the country.  He spent years of
scrvice working with branches and v ards of the
Church of Jesus Christ of Latter-day Saints in
Flagstaff and Cameron.  He also spent years
and years volunteering to help in the Church
athletic programs. After retirement, Gus and
Ruth went on two missions for their Church
- one at the Oakland Temple Visitor’s Center,
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Public Hearing Notice — Posting
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NOTICE OF PUBLIC HEARINGS

NOTICE IS HEREBY GIVEN that the Flagstaff Planning
and Zoning Commission will hold a Public Hearing on
October 23, 2013, at 4:00 p.m. and the Flagstaff City
Council will hold a Public Hearing on December 3, 2013,
at 6:00 p.m. to consider a Regional Land Use and
Transportation Plan amendment and a Zoning Map
amendment requests.

A. Explanation of Matters to be Considered:

A proposed Regional Land Use and Transportation Plan
amendment from Parks to High Density Residential and a
Zoning Map amendment from Suburban Commercial (SC)
to High Density Residential (HR) for approximately 4.02
acres, as described in Part B below and highlighted on the
map.

The proposed amendments will allow for the development
of multi-family residential, consisting of three three-story
buildings, a clubhouse, and 111 apartment units.

B. General Description of the Affected Area:
Approximately 4.02 acres located at 600 W University
Heights Dr N, Coconino County Assessor's Parcel
Numbers 112-20-013A, -014B, -015B, located within the
Southeast Quarter of Section 29, Township 21 North,
Range 7 East, of the Gila and Salt River Base and
Meridian, City of Flagstaff, Coconino County, Arizona.

*The Council hearing for these items may be continued if
the Planning and Zoning Commission has not given a
recommendation.

Interested parties may file comments in writing regarding
the proposed amendments or may appear and be heard at
the hearing dates set forth above. Maps and information
regarding the proposed amendments are available at the
City of Flagstaff, Planning and Development Services
Section, 211 West Aspen Avenue.

Unless otherwise posted, all Planning and Zoning
Commission and City Council meetings are held in the
Council Chambers of City Hall, 211 West Aspen Avenue,
Flagstaff, Arizona.

rF’ROF’OSED REGIONAL PLAN AMENDMENT and REZONE
Regional Land Use and Transportation Plan Amendment from
Parks to High Density Residential and Zoning Map Amendment

from Suburban Commercial (SC) to High Density Residential (HR)
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APN:  112-20-013A, 014B, 015B

ACRES: ~4.02

FOR FURTHER INFORMATION CONTACT
Brian Kulina

Planning Development Manager
Planning & Development Services
211 West Aspen Avenue
Flagstaff, Arizona 86001

(928) 213-2613
bkulina@flagstaffaz.gov
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Sinclair Springs
Town homes Owners Assoctation

c/o Sterling Real Estate Management P k 3

323 S. River Run Road, Suite 1 oot A

Flagstaff, AZ 86001 .4 %
’ DI

October 9, 2013

Mr. Brian Kulina

Planning Development Manager
City of Flagstaff

211 West Aspen Avenue
Flagstaff, AZ 86001

Dear Mr. Kulina:

The Board of Directors of the Sinclair Springs Townhomes Owners Association
has been advised of the City of Flagstaff's Planning and Zoning Commission
public hearing to consider a high density apartment development at 600 West
University Heights Drive North.

This letter is on behalf of the owners of forty (40) townhomes in University
Heights immediately to the south of the proposed development on Litzler Drive.
Our concern is the extreme lack of parking in the area. Unless the development
will have 1-1/2 parking spaces per bedroom, many people will be cruising the
neighborhood trying to park somewhere, especially in the winter months when
on-street parking is prohibited.

Also, mountain views from our property will be blocked by a high-rise
develcpment. Unless our concerns are mitigated, we are not in favor of the

development proceeding forward.

Sincerely,
N Erdise

Michael R. Savoy
President
Sinclair Springs Townhomes Owners Association

Board of Directors
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‘When recorded, return to:
City Clerk

City of Flagstaff

211 W. Aspen Avenue
Flagstaff, AZ 86001

DEVELOPMENT AGREEMENT
Trailside Multi-Family Housing Development

This Development Agreement (the “Agreement”) is made and entered into as of this
day of , 2013, by and between the City of Flagstaff, an Arizona
municipal corporation (the “City”), and Trailside MAR, LLC, a Delaware limited liability
company authorized to do business in the State of Arizona (“Developer™). City and Developer
may be referred to in this Agreement as “Party” in the singular, and “Parties” in the plural.

RECITALS

A. This Agreement is entered into pursuant to Arizona Revised Statutes (“A.R.S.”) §
9-500.05 with regard to the Trailside multi-family housing development (the “Project”) within
the City of Flagstaff.

B. The Developer is the owner of certain parcels of land depicted and legally
described in Exhibits A, B and C, copies of which are attached hereto and incorporated by
reference in this Agreement (collectively the “Property”).

C. The City and the Developer(the “Parties”) desire to enter into this Agreement in
order, among other things, to facilitate development of the Property by providing for and
establishing the community character of the Property, the type of land uses and the location,
density and intensity of such land uses, setting aside twelve (12) units for affordable rental
housing. and other matters relating to the development of the Property as depicted in the
preliminary plan for the Project (the “Concept Plan”), a copy of which is attached as Exhibit D,
and incorporated by reference in this Agreement.

D. In order to develop the Property under the Concept Plan, the Developer will be
required to seek a rezoning of the Property from SC, Suburban Commercial Zone to HR, High
Density Residential Zone as well as seek an amendment to the Flagstaff Area Regional Land Use
and Transportation Plan (the “General Plan™), changing the classification of the Property from a
Parks designation to a High Density Residential designation.

E. The City believes that the development of the Property pursuant to this
Agreement would provide certain benefits to the City and the Developer believes that
development of the Property pursuant to this Agreement would be beneficial and advantageous
to the Developer.
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NOW, THEREFORE, in consideration of the mutual covenants entered between and
among the Parties, and in consideration of the benefits to accrue to each, the Parties agree as
follows:

AGREEMENT

1. Amendment of the General Plan. The Developer will submit an application to amend
the General Plan for certain parcels of the Property, described in Exhibits A, B and C, from a
Parks designation to a High Density Residential designation. The City agrees to process said
application and, in the event the General Plan amendment application 1s approved by the City
Council, following a public hearing as required by A.R.S. § 9-461.06, the City will amend the
General Plan to designate the parcels suitable for development as a high density residential
development. The Developer acknowledges that the City Council has the absolute discretion to
approve or disapprove the proposed amendment to the General Plan.

2. Implementation of Concept Plan through the Rezoning. The Developer will submit
an application to rezone the Property from SC, Suburban Commercial Zone to HR, High Density
Residential Zone in accordance with the Concept Plan. The Developer acknowledges that the
City Council has the absolute discretion to approve or disapprove the proposed rezoning. The
Parties acknowledge that certain stipulations (the “Rezoning Stipulations”) are likely to be
approved in connection with the rezoning. The purpose of the Rezoning Stipulations is to
address, among other things, adequate access and circulation, drainage, wastewater and water
infrastructure facilities, resource protection, density, atfordable housing, pedestrian circulation,
as well as other factors required by the City’s codes and ordinances. In the event a conflict exists
between the language set forth in one or more of the Rezoning Stipulations and the terms of this
Agreement, the rezoning ordinance shall govern. Upon approval of the application to rezone the
Property, and upon receipt of engineering and building and safety plans for the Property (the
“Plans”), the City agrees to process the Plans in accordance with City codes and regulations.
However, in the event the Property 1s rezoned and the Developer fails to obtain final plat
approval or obtain an extension of zoning within two (2) years of the effective date of the
rezoning ordinance, then the City may schedule a public hearing before the City Council for the
purpose of causing the zoning on the Property to revert to the former classification of SC,
Suburban Commercial Zone in accordance with A.R.S. § 9-462.01. Upon the City Council’s
approval of the zoning reversion, this Agreement shall automatically become null and void.

3. Conditions of Development. Upon approval of the rezoning contemplated in Section 2
of this Agreement, the City’s Community Development Division shall place a notation on the
official zoning maps for the Property to reflect the zoning classification and boundaries approved
in the rezoning. These maps may include appropriate indications that the approved zoning is
conditional and that the zoning will vest upon the recordation of the final plat.

4, Modifications to Development Standards. Development of the Property shall be
governed by the City’s ordinances, rules, guidelines and official policies controlling permitted
uses of the Property, the density and intensity of uses, the maximum height and size of the
buildings within the Property, as well as the standards for off-site and on-site public
improvements in existence as of the effective date of this Agreement; provided, however, that
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Developer shall obtain construction permits for one or more components of the Project described
in Section 6 below within two (2) years following the effective date of this Agreement.

5. Changes to the Rezoning. For the term of this Agreement, the City shall not initiate
any changes or modifications to the zoning that may be approved for the Property pursuant to
this Agreement except at the request of the owners of the Property for which such zoning change
is sought.

6. Project Description. The Project contemplated by this Agreement shall consist of the
following components:

6.1 Multi-family housing consisting of one hundred (111) rental units;
6.2 Affordable housing consisting of twelve (12) rental units;
6.3 Forest resources.
7. Site Layout and Design Considerations. In the event the proposed rezoning for the

Property is approved by the City Council, the Developer agrees to incorporate the following
design elements into the Project:

7.1 The site plan reflects building locations for pedestrian connectivity to the existing
F.U.T.S. trail, while buffering the neighborhood with lower building heights, and
“carriage units” against the I-40 as a sound and visual buffer. The architecture will
utilize native materials, colors and roof forms that relate to the locale.

8. Standards. All public works facilities or infrastructure which Developer is required to
construct pursuant to the provisions of this Agreement, and which, upon completion will be
dedicated to the City, shall be designed and constructed to State and City standards, unless
otherwise provided in this Agreement or as agreed to by the City Engineer in writing.

9, Construction of Public and Private Improvements.

9.1 Developer shall, at its own expense, construct or cause to be constructed all public
and private improvements as required by the City’s code or ordinances and in accordance
with approved specifications. Following construction of the described public
improvements, and dedication of the same to the City, the City shall assume, at its
expense, and in accordance with City policies, the maintenance and repair of all public
improvements to be constructed. The scope and nature of the on-site and off-site rights-
of-way and other infrastructure improvements to be constructed in connection with this
Agreement are as follows:

9.1.1

9.2  Developer shall design and install all water and sewer mains and services within
the Project per the City of Flagstaff’s Engineering Design and Construction standards and
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the Maricopa Association of Government’s standards as modified by the City of
Flagstaff, except as provided by this Agreement and the City Engineer in writing.

10.  Easements. [Need text regarding public utility easements.]

11.  Resource and Floodplain Protection. The Developer and City acknowledge and agree
that resource protection provisions set forth in the City’s Zoning Code are applicable to the entire
Project. The Developer acknowledges and understands that it shall maintain twenty-five percent
(25 %) of the existing forest resources in their natural state.

12. Affordable Housing. The Developer agrees to construct and rent twelve (12) finished
rental units to qualified renters for a period of thirty (30) years. Units of affordable housing shall
be dispersed throughout the Project and shall be comparable in construction, quality and exterior
design to the market-rate housing units within the Project. The provisions of this Section 12
shall survive termination of this Agreement.

12.1  Developer shall provide affordable units as follows: seven (7) studios; three (3)
one-bedroom apartments; and two (2) two-bedroom apartments.

12.2  The 12 finished affordable rental units shall be rented to qualified tenants who
earn no more than eighty percent (80%) of the Flagstaff Area Median Income
(“AMI”), as defined annually by the U.S. Department of Housing and Urban
Development (“HUD”) or its successor.

12.3  The monthly rental payments plus utilities and other charges for such units shall
be no more than thirty-three percent (33%) of eighty percent (80%) of AMI.

12.4  Prices of affordable rental units are properly computed;

12.5 Income eligibility of households applying for affordable rental housing is properly
and reliably determined;

12.6  Developer shall file an annual report with the City of Flagstaff, in a form
specified by the City, certifying compliance with the affordability provisions of
this Section and containing such other information as may be reasonably
requested in order to ensure affordability.

13. Incentives.

In recognition of the Developer’s agreement to set aside twelve (12) units for affordable rental
housing purposes, the City has approved the following incentives for the Project:

13.1 A density bonus of twenty-three (23) units has been applied .in accordance with
Zoning Code Section 10-30.20.040(B)(2).
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13.2 A forty-five percent (45%) reduction to the forest resources has been applied in
accordance with Zoning Code Section 10-30.20.040(B)(1). The High Density
Residential (HR) zone requires fifty percent (50%) forest resource protection.
The Affordable Housing incentive is a forty-five percent (45%) reduction, which
provides total forest resource protection of twenty-seven and one-half percent
(27.5%).

13.3 A ten percent (10%) reduction of landscaping has been applied with regard to
parking islands in accordance with Zoning Code Section 10-30.20.040(B(5).

14.  Notices. Unless otherwise specifically provided in this Agreement, all notices, demands
or other communications given hereunder shall be in writing and shall be deemed to have been
duly delivered upon personal delivery or as of the third business day after mailing by United
States mail, postage prepaid, by registered or certified mail, return receipt requested, addressed
as follows:

To City: To Developer
City Manager Trailside MAR LLC
City of Flagstaff

211 W. Aspen Avenue
Flagstaft, Arizona 86001

Copy to:

City Attorney

City of Flagstaff

211 West Aspen Avenue
Flagstaff, Arizona 86001

15. General Provisions.

15.1 Amendment. This Agreement may be amended at any time by written amendment
executed by all Parties, which amendment shall be recorded in the official records of
Coconino County, Arizona within ten (10) days following its execution.

15.2  Applicable Law. This Agreement shall be construed under and in accordance
with the laws of the State of Arizona.

15.3 Assignment. All of the provisions of this Agreement shall inure to the benefit of
and be binding upon the successors and assigns of the Parties, pursuant to A.R.S. § 9-
500.05(D). In addition, Developer’s rights and obligations may only be transferred or
assigned to a person or entity that has acquired the Property or a portion of it and only by
a written instrument recorded in the official records of Coconino County, Arizona,
expressly assigning such rights and obligations. Any such transfer or assignment shall
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not be valid as to the City until written notice has been sent to the City in accordance with
Section 15 of this Agreement. All rights and obligations of the Developer under this
Agreement shall constitute covenants running with the land and shall be binding on all of
the Developer’s successors and assigns.

15.4 Attorneys' Fees and Costs. Subject to Section 15.17, Mediation, if legal action
by any Party is brought because of a breach of this Agreement or to enforce a provision
of this Agreement, the prevailing Party shall be entitled to reasonable attorneys' fees and
court costs.

15.5  Authority. The person executing this Agreement on behalf of warrant and
represent that he has the authority to execute this Agreement on behalf of the Developer,
and that the execution of this Agreement has been approved by all required actions on the
part of such Party, and that this Agreement is fully binding on such Party.

15.6  Cancellation for Conflict of Interest. This Agreement is subject to the
cancellation provisions of A.R.S. § 38-511.

15.7 Consistent with General Plan. This Agreement ensures that all development on
the Property shall be consistent with the City’s General Plan recommendation for the
Property as required by A.R.S. § 9-500.05(B).

15.8  Construction of Agreement. This Agreement has been arrived at by negotiation
and shall not be construed against either Party to it or against the Party who prepared the
last draft.

15.9  Counterparts. This Agreement may be executed by the Parties in three (3)
counterparts, which counterparts shall be construed as a single document and have the
same effect as if all of the Parties had executed the same instrument.

15.10 Cooperation. In the event of any action or proceeding brought by a third party,
whether private or governmental, challenging the validity of this Agreement or any
provision of it, the Parties shall cooperate in defending against such challenge, provided
that each Party shall pay its own respective legal expenses and costs associated with such
defense. During the entire course of any such proceeding, this Agreement shall remain in
full force and effect.

15.11 Covenants Run with the Land. The covenants and agreements contained in this
Agreement are mutual covenants and also constitute conditions to the subsequent or
concurrent performance by the Party benefited thereby. All covenants shall be covenants
running with the land, and shall bind and inure to the benefit of the Parties and their
respective successors and permitted assigns.

15.12 Effective Date. This Agreement shall be effective upon execution by the Parties
and recordation in the Office of the Coconino County Recorder.




Trailside MAR, LL.C - Draft 8/16/2013

15.13 Entire Agreement. This Agreement constitutes the entire agreement between the
Parties and shall not be changed or added to except in the manner provided in Section
15.1. All prior and contemporaneous agreements, representations and understandings of
the Parties, oral or written, other than those specifically incorporated n this Agreement,
are superseded by this Agreement. The Parties acknowledge and agree that this
Agreement is to be read and interpreted with the resolution approving the General Plan
amendment and the rezoning ordinance.

15.14 Exhibits. All exhibits attached are incorporated by reference as though fully set
forth in this Agreement.

15.15 Further Acts. Each of the Parties shall execute and deliver all such documents
and perform all such acts as reasonably necessary, from time to time, to carry out the
matters contemplated by this Agreement.

15.16 Jurisdiction and Venue. Any action at law or in equity arising under this
Agreement or brought by a Party for the purpose of enforcing, construing or determining
the validity of any provision of this Agreement shall be filed and tried in the Superior
Court of the County of Coconino, State of Arizona, and the Parties waive all provisions
of law providing for the filing, removal or change of venue to any other court. This
Section 15.16 shall survive termination of this Agreement.

15.17 Mediation. Ifa dispute arises out of or relates to this Agreement and if the
dispute cannot be settled through negotiation, the Parties agree first to try in good faith to
resolve the dispute by mediation before resorting to litigation or some other dispute
resolution procedure. Mediation will be self-administered and conducted under the CPR
Mediation Procedures established by the CPR Institute for Dispute Resolution, 366
Madison Avenue, New York, New York 10017, (212) 949-6490, www.cpradr.org with
the exception of the mediator selection provisions. The parties shall agree upon a
mediator, failing which on the application of either party to the Director of the
Alternative Dispute Resolution Program (“Director”) at the Coconino County Superior
Court, a mediator will be appointed promptly by the Director for that purpose. Each
party agrees to bear its own costs in mediation. The Parties will not be obligated to
mediate if an indispensable party is unwilling to join the mediation. This section does
not constitute a waiver of a Party’s right to initiate legal action if a dispute is not resolved
through good faith negotiation or mediation, or if provisional relief is required under the
Arizona Rules of Civil Procedure.

15.18 Modification. No modification of this Agreement shall be deemed effective
unless in writing and signed by the Parties, and any waiver granted shall not be deemed
effective except for the instance and circumstances particularly specified in a written
waiver executed by the Party against whom enforcement of the waiver is sought.

15.19 No Partnership; No Agency. It is specifically understood and agreed by and
among the Parties that the development of the Project on the Property is a private
development, that no Party is acting as the agent of any other Party in any respect, and
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that each Party is an independent contracting entity with respect to the terms, covenants
and conditions contained in this Agreement. The Parties acknowledge and agree that this
Agreement does not create a partnership, joint venture or similar entity, and that no such
partnership, joint venture or similar entity has been created by THE City and the
Developer.

15.20 No Obligation to Develop Property. Except as specifically set forth in this
Agreement, there shall be no obligation for the City or the Developer to complete any
part or all of the Project.

15.21 No Third Party Beneficiaries. No person or entity other than a Party to this
Agreement or a legal representative, successor in interest or assign of such Party shall be
entitled to rely on this Agreement or the performance of Developer or the City; this
Agreement is not made for the benefit of any person or entity not a Party; and no such
person or entity shall be entitled to assert any claim arising out of, or in connection with,
this Agreement.

15.22 Proposition 207 Waiver. The Developer hereby waives and releases the City
from any and all claims under A.R.S. §§ 12-1134 through 12-1138, including any right
to compensation for reduction to the fair market value of the Property which is or arises
out of the subject matter of this Agreement, whether such reduction in value occurs now
or in the future. The terms of this waiver shall run with the land and shall be binding
upon all other successors in interest, heirs, successors, or assigns.

15.23 Recordation of Agreement. In accordance with A.R.S. § 9-500.05(D), this
Agreement shall be recorded in its entirety in the official records of the Coconino County
Recorder, State of Arizona no later than ten (10) days from the date of its execution.

15.24 Remedies. If either party to this Agreement breaches any provision of this
Agreement, the non-defaulting party shall be entitled to all remedies available at both law
and in equity, including specific performance.

15.25 Section Headings. All section headings and subheadings are inserted for
convenience only and shall not affect construction or interpretation of this Agreement.

15.26 Severability. If any term or provision of this Agreement, or the application of
any term or provision of this Agreement to a particular situation, is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remaining terms and
provisions of this Agreement, or the application of this Agreement to other situations,
shall continue in full force and effect unless amended or modified by mutual consent of
the Parties.

15.27 Term. The term of this Agreement shall commence on the effective date of this
Agreement as defined in Section 15.12 and shall automatically terminate on the tenth
(10™) anniversary of such date unless previously terminated.
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16.28 Time is of the Essence. For purposes of enforcing the provisions of this
Agreement, time is of the essence.

16.29 Waiver. No waiver by any Party to this Agreement of a breach of any of the
terms, covenants, conditions or this Agreement shall be construed or held to be a waiver
of any succeeding or proceeding breach of the same or any other term, covenant or
condition of this Agreement. '

IN WITNESS WHEREOF, the Parties have executed this Development Agreement by and
through their authorized representatives.

City of Flagstaff Trailside MAR LLC
Mayor By:
Its:
Attest:
City Clerk

Approved as to form:

City Attorney

STATE OF ARIZONA )

County of Coconino )

Onthis __ dayof , 2013, before me, a Notary Public,
personally appeared Jerry Nabors, known to be or satisfactorily proven to be the person whose
name is subscribed to the foregoing instrument as the Mayor of Flagstaff, and acknowledged that
he executed the same on behalf of the City of Flagstaft, for the purposes therein contained.

Notary Public

My Commission Expires:
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STATE OF )
) ss
County of )
On this day of , 2013, before me. a Notary Public,
personally appeared , known to be and satisfactorily proven

to be the person whose name is subscribed to the foregoing instrument and acknowledged that he
executed the same on behalf of Trailside MAR LLC for the purposes therein contained.

Notary Public

My Commission Expires:

10
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