
 

  
 
 

Amendment One 
 

SERVICE AGREEMENT 
FOR 

WATER LAW AND WATER RIGHTS LITIGATION 
 

CITY OF FLAGSTAFF 
and 

BALLARD SPAHR, LLP 
 
 
The following Amendment is incorporated into and made a part of the Agreement between the City 
of Flagstaff (“City”) and Ballard Spahr, LLP (“Agency”), dated October 21, 2009 (the 
“Agreement”), by mutual agreement of the Parties as set forth below. 

 
1. The Agreement is amended as follows: 

 
Add Exhibit B – Water Infrastructure Finance Authority of Arizona (WIFA) 
Requirements to the Service Agreement, attached and made a part of the original 
agreement. 

 
Except as modified by this Amendment One, the Agreement remains in full force and effect. 
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set forth below. 
 
City of Flagstaff  Ballard Spahr LLP  
   

Kevin Burke, City Manager  Lee Storey, Esq. 
   
Attest:   
   

City Clerk   
   
   
Approved as to form:   
  Date of Execution: 

City Attorney   
  



 
 
 
 
 
 
 
 
 
 
 

WATER INFRASTRUCTURE FINANCE 
AUTHORITY OF ARIZONA (WIFA) –  

 

REQUIREMENTS 
 
 
Project Title:  Water Law and Water Rights Litigation 
Project Number:  524003 
 
Funding Agency:  U.S. Environmental Protection Agency (EPA) through 
Water Infrastructure Finance Authority of Arizona 
 
CFDA Number: 66.468, Capitalization Grants for Drinking Water State 
Revolving Funds 
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Water Infrastructure Finance Authority of Arizona 
Clean Water Revolving Fund 

Drinking Water Revolving Fund 
 

Required Contract Conditions 
 
This project is being financed in whole or in part by the Water Infrastructure Finance 
Authority of Arizona through the Clean Water or Drinking Water Revolving Fund. The 
loan recipient is required to comply with the following federal and state laws, rules and 
regulations and must ensure that their contractor(s) also comply(ies) with these 
regulations, laws and rules. 
 

1. (i) Title VI of the Civil Rights Act of 1964 (Pub. L. 88-352, 42 U.S.C. Sec. 
2000d), (ii) the Rehabilitation Act of 1973 (Pub. L. 93-1123, 87 Stat. 355, 29 
U.S.C. Sec. 794), (iii) the Age Discrimination Act of 1975 (Pub. L. 94-135 Sec. 
303, 89 Stat. 713, 728, 42 U.S.C. Sec. 6102), (iv) Section 13 of the Federal Water 
Pollution Control Act (Pub. L. 92-500, 33 U.S.C. Sec. 1251), and subsequent 
regulations, ensures access to facilities or programs regardless of race, color, 
national origin, sex, age or handicap. 

 
2. Equal Employment Opportunity (Executive Order 11246, as amended by 

Executive Orders 11375 and 12086 and subsequent regulations). Prohibits 
employment discrimination on the basis of race, color, religion, sex or national 
origin. Inclusion of the seven clauses in Section 202 of Executive Order 11246 as 
amended by Executive Orders 11375 and 12086 are required in all project related 
contracts and subcontracts over $10,000. 

 
3. (i) Promoting the use of Small, Minority, and Women-owned Businesses 

(Executive Orders 11625, 12138 and 12432), (ii) Small Businesses 
Reauthorization & Amendment Act of 1988 (Section 129 of Pub. L. 100-590), 
(iii) Department of Veterans Affairs and Housing and Urban Development, and 
Independent Agencies Appropriations Act, 1993 (Pub. L. 102-389, 42 U.S.C. Sec. 
437d), and (iv) Title X of the Clean Air Acts Amendments of 1990 (Pub. L. 101-
549, 42 U.S.C. Sec. 7601 note) (“EPA’s 10% statute”). Encourages recipients to 
award construction, supply and professional service contracts to minority and 
women’s business enterprises (MBE/WBE) and small businesses and requires 
recipients to utilize affirmative steps in procurement. 

 
4. Participation by Disadvantaged Business Enterprises in Procurement under 

Environmental Protection Agency (EPA) Financial Assistance Agreements (40 
C.F.R. Part 33). 

 
5. Debarment and Suspension (Executive Order 12549). Prohibits entering into 

contracts or sub-contracts with individuals or businesses who are debarred or 
suspended. Borrowers are required to check the status of all contractors 
(construction and professional services) and must require contractors to check the 
status of subcontractors for contracts expected to be equal to or over $25,000 via 
this Internet address: epls.arnet.gov. 
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6. E-Verify (A.R.S. § 41-4401). A governmental entity shall not award a contract to 

any contractor or subcontractor that fails to comply with A.R.S. § 23-214(A).  
Every government entity shall (i) ensure that every government entity contractor 
and subcontractor complies with the federal immigration laws and regulations that 
relate to their employees and A.R.S. § 23-214(A); (ii) require that every 
government entity contract include the required provisions listed under A.R.S. §  
41-4401(A); and (iii) establish procedures to conduct random verification of the 
employment records of government entity contractors and subcontractors.  
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Clean Water Revolving Fund 
Drinking Water Revolving Fund 

 
Equal Employment 

 
Inclusion of these seven clauses (excerpt from Executive Order No. 11246, Section 202 
as amended by Executive Order 11375 and 12086) is required in all CWRF and DWRF 
project related contracts and subcontracts over $10,000: 
 
During the performance of this contract, the contractor agrees as follows: 
 
(1) The contractor will not discriminate against any employee or applicant for 
employment because of race, color, religion, sex or national origin. The contractor will 
take affirmative action to ensure that applicants are employed, and that employees are 
treated during employment, without regard to their race, color, religion, sex, or national 
origin. Such action shall include, but not be limited to the following: employment, 
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship. The contractor agrees to post in conspicuous places, available 
to employees and applicants for employment, notices to be provided by the contracting 
officer setting forth the provisions of this nondiscrimination clause. 
 
(2) The contractor will, in all solicitations or advertisements for employees placed by or 
on behalf of the contractor, state that all qualified applicants will receive consideration 
for employment without regard to race, color, religion, sex, or national origin. 
 
(3) The contractor will send to each labor union or representative of workers with which 
he has a collective bargaining agreement or other contract or understanding, a notice, to 
be provided by the agency contracting officer, advising the labor union or worker’s 
representative of the contractor’s commitments under Section 202 of Executive Order 
No. 11246 of September 24, 1965, and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment. 
 
(4) The contractor will comply with all provisions of Executive Order No. 11246 of Sept. 
24, 1965, and all of the rules, regulations, and relevant orders of the Secretary of Labor. 
 
(5) The contractor will furnish all information and reports required by Executive Order 
No. 11246 of Sept. 24, 1965, and by the rules, regulations and orders of the Secretary of 
Labor, or pursuant thereto, and will permit access to his books, records, and accounts by 
the contracting agency and the Secretary of Labor for purposes of investigation to 
ascertain compliance with such rules, regulations, and orders. 
 
(6) In the event of the contractor’s noncompliance with the nondiscrimination clauses of 
this contract or with any of such rules, regulations, or orders, this contract may be 
cancelled, terminated or suspended in whole or in part and the contractor may be declared 
ineligible for further Government contracts in accordance with procedures authorized in 



WIFA Contract Package - October 2011  Page 16 of 19 
Governmental 

Executive Order No. 11246 of Sept. 24, 1965, and such other sanctions may be imposed 
and remedies invoked as provided in Executive Order No. 11246 of Sept. 24, 1965, or by 
rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 
 
(7) The contractor will include the provisions of paragraphs (1) through (7) in every 
subcontract or purchase order unless exempted by rules, regulations, or orders of the 
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of Sept. 
24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The 
contractor will take such action with respect to any subcontract or purchase order as may 
be directed by the Secretary of Labor as a means of enforcing such provisions including 
sanctions for noncompliance: provided, however, that in the event the contractor becomes 
involved in, or is threatened with, litigation with a subcontractor or vendor as a result of 
such direction, the contractor may request the United States to enter into such litigation to 
protect the interests of the United States. 
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Water Infrastructure Finance Authority of Arizona 

Clean Water Revolving Fund 
Drinking Water Revolving Fund 

 
Disadvantaged Business Enterprises (DBE) 

 
Good Faith Efforts 
Borrowers and their prime contractors must follow, document, and maintain 
documentation of their good faith efforts as listed below to ensure that Certified 
Disadvantage Business Enterprises (DBEs) have the opportunity to participate in the 
project by increasing DBE awareness of procurement efforts and outreach. 
 

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent 
practicable through outreach and recruitment activities; including placing DBEs 
on solicitation lists and soliciting them whenever they are potential sources. 

2. Make information on forthcoming opportunities available to DBEs and arrange 
time frames for contracts and establish delivery schedules, where the 
requirements permit, in a way that encourages and facilitates participation by 
DBEs in the competitive process. This includes, whenever possible, posting 
solicitation for bids or proposals for a minimum of 30 calendar days before the 
bid or proposal closing date. 

3. Consider in the contracting process whether firms competing for large contracts 
could be subcontracted with DBEs. This will include dividing total requirements 
when economically feasible into smaller tasks or quantities to permit maximum 
participation by DBEs in the competitive process. 

4. Encourage contracting with a consortium of DBEs when a contract is too large for 
one of these firms to handle individually. 

5. Use the services and assistance of the Small Business Administration and the 
Minority Business Development Agency of the U. S. Department of Commerce. 

6.  If the prime contractor awards subcontracts, require the prime contractor to take 
the steps in numbers 1 through 5 above. 

 
Required Contract Conditions 
These conditions must be included in all procurement contracts entered into by the 
Borrower for all DWRF and CWRF projects: 

1. The prime contractor must pay its subcontractor for satisfactory performance no 
more than 30 days from the prime contractor’s receipt of payment from the 
owner. 

2. The prime contractor must notify the owner in writing prior to the termination of 
any Disadvantage Business Enterprise subcontractor for convenience by the prime 
contractor. 

3. If a Disadvantage Business Enterprise contractor fails to complete work under the 
subcontract for any reason, the prime contractor must employ the six good faith 
efforts if soliciting a replacement contractor. 

4. The prime contractor must continue to employ the six good faith efforts even if 
the prime contractor has achieved its fair share objectives. 
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5. The prime contractor must provide EPA Form 6100-2 DBE Program 
Subcontractor Participation Form** to all of its Disadvantaged Business 
Enterprise subcontractors. Disadvantaged Business Enterprise subcontractors may 
send completed Form 6100-2 directly to the Region 9 DBE Coordinator listed 
below:  

 
 Joe Ochab, EPA Region 9, 75 Hawthorne St. (P-22), San Francisco, CA 94105 
 
6. The prime contractor must have its Disadvantaged Business Enterprise 

subcontractors complete EPA Form 6100-3 - DBE Program Subcontractor 
Performance Form**. The prime contractor must include all completed forms as 
part of the prime contractor’s bid or proposal package to the Borrower. 

7. The prime contractor must complete and submit EPA 6100-4 DBE Program 
Subcontractor Utilization Form** as part of the prime contractor’s bid or proposal 
package to the Borrower. 

8. A Borrower must ensure that each procurement contract it awards contains the 
following terms and conditions: 

The contractor shall not discriminate on the basis of race, color, national 
origin or sex in the performance of this contract. The contractor shall carry 
out applicable requirements of 40 CFR Part 33 in the award and 
administration of contracts awarded under EPA financial assistance 
agreements. Failure by the contractor to carry out these requirements is a 
material breach of this contract which may result in the termination of this 
contract or other legally available remedies. 
 
 

** DBE forms can be downloaded from www.epa.gov/osbp/grants.htm  
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ATTACHMENTS 
 
 
DBE Forms 
www.epa.gov/osbp/grants.htm 
6100-2 - DBE Program Subcontractor Participation Form 
6100-3 - DBE Program Subcontractor Performance Form 
6100-4 - DBE Program Subcontractor Utilization Form 
 
Davis Bacon Forms 
WH-1321 - Davis Bacon poster 
WH-347 - Payroll and certification form 
SF1444 - Wage Determination Request form 
SF1445 - Interview form 
 
 
 
 

sknaggs
Cross-Out



     

_______________________________________________________________________________________________ 
_______________________________________________________________________________________________ 
_______________________________________________________________________________________________ 
_______________________________________________________________________________________________ 
_______________________________________________________________________________________________ 

Environmental 
Protection Agency 

OMB Control No: 2090-0030 
Approved: 05/01/2008 
Approval Expires:   01/31/2011 

Disadvantaged Business Enterprise Program 
DBE Subcontractor Participation Form 

NAME OF SUBCONTRACTOR1  PROJECT NAME 

ADDRESS CONTRACT NO. 

TELEPHONE NO. EMAIL ADDRESS 

PRIME CONTRACTOR NAME 

Please use the space below to report any concerns regarding the above EPA-funded project (e.g., reason for 
termination by prime contractor, late payment, etc.). 

CONTRACT 
ITEM NO. 

ITEM OF WORK OR DESCRIPTION OF SERVICES RECEIVED FROM 
THE PRIME CONTRACTOR 

AMOUNT 
SUBCONTRACTOR 

WAS PAID BY PRIME 
CONTRACTOR 

_________________________________ ____________________________________________ 
Subcontractor Signature    Title/Date  

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement 
with a contractor to provide services pursuant to an EPA award of financial assistance. 

EPA FORM 6100-2 (DBE Subcontractor Participation Form)  

1



     OMB Control No: 2090-0030 
Approved:   05/01/2008 
Approval Expires:   01/31/2011 

Environmental 
Protection Agency 

Disadvantaged Business Enterprise Program 
DBE Subcontractor Participation Form 

The public reporting and recordkeeping burden for this collection of information is estimated to average fifteen 
(15) minutes. Burden means the total time, effort, or financial resources expended by persons to generate, 
maintain, retain, or disclose or provide information to or for a Federal agency. This includes the time needed to 
review instructions; develop, acquire, install, and utilize technology and systems for the purposes of collecting, 
validating, and verifying information, processing and maintaining information, and disclosing and providing 
information; adjust the existing ways to comply with any previously applicable instructions and requirements; 
train personnel to be able to respond to a collection of information; search data sources; complete and review the 
collection of information; and transmit or otherwise disclose the information. An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays a currently 
valid OMB control number.  

Send comments on the Agency’s need for this information, the accuracy of the provided burden estimates, and any 
suggested methods for minimizing respondent burden, including the use of automated collection techniques to 
the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822), 1200 Pennsylvania 
Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence.  Do not send the 
completed EPA DBE Subcontractor Participation Form to this address.  

EPA FORM 6100-2 (DBE Subcontractor Participation Form) 



 OMB Control No:         2090-0030 
Approved:                  05/01/2008 
Approval Expires:     01/31/2011 

 

Environmental 
Protection Agency  

Disadvantaged Business Enterprise Program 
DBE Subcontractor Performance Form 

 
PROJECT NAME  NAME OF SUBCONTRACTOR1  

ADDRESS  BID/PROPOSAL NO.  

TELEPHONE NO.  E-MAIL ADDRESS  

PRIME CONTRACTOR NAME  

PRICE OF WORK 
SUBMITTED TO 
PRIME CONTRACTOR  

CONTRACT 
ITEM NO.  

ITEM OF WORK OR DESCRIPTION OF SERVICES BID TO 
PRIME  

   

Currently certified as an MBE or WBE under EPA’s DBE Program? ______ Yes  ______ No Signature of 
Prime Contractor Date Print Name Title ___________________________________________ 
__________________________________________ Signature of Subcontractor  Date 
___________________________________________ __________________________________________ Print 
Name  Title  

1Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor 
to provide services pursuant to an EPA award of financial assistance.  

EPA FORM 6100-3 (DBE Subcontractor Performance Form)  
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Approval Expires:     01/31/2011 

 

Environmental 
Protection Agency  

Disadvantaged Business Enterprise Program 
DBE Subcontractor Performance Form 

The public reporting and recordkeeping burden for this collection of information is estimated to average fifteen  
(15) minutes.   Burden means the total time, effort, or financial resources expended by persons to generate, 
maintain, retain, or disclose or provide information to or for a Federal agency. This includes the time needed to 
review instructions; develop, acquire, install, and utilize technology and systems for the purposes of collecting, 
validating, and verifying information, processing and maintaining information, and disclosing and providing 
information; adjust the existing ways to comply with any previously applicable instructions and requirements; 
train personnel to be able to respond to a collection of information; search data sources; complete and review the 
collection of information; and transmit or otherwise disclose the information.  An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays a currently 
valid OMB control number.  

Send comments on the Agency’s need for this information, the accuracy of the provided burden estimates, and 
any suggested methods for minimizing respondent burden, including the use of automated collection techniques 
to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822), 1200 Pennsylvania 
Ave., NW, Washington, D.C. 20460.  Include the OMB control number in any correspondence.  Do not send the 
completed EPA DBE Subcontractor Performance Form to this address.  

EPA FORM 6100-3 (DBE Subcontractor Performance Form)  



 
 

OMB Control No:         2090-0030 
Approved:            05/01/2008 
Approval Expires:     01/31/2011 

 

Environmental 
Protection Agency  

Disadvantaged Business Enterprise Program 
DBE Subcontractor Utilization Form 

 
BID/PROPOSAL NO.  PROJECT NAME  

NAME OF PRIME BIDDER/PROPOSER  E-MAIL ADDRESS  

ADDRESS   

TELEPHONE NO.  FAX NO.  

 
The following subcontractors1 will be used on this project:  
COMPANY NAME, ADDRESS, PHONE 
NUMBER, AND E-MAIL ADDRESS  

TYPE OF WORK TO BE 
PERFORMED  

ESTIMATE 
D DOLLAR 
AMOUNT  

CURRENTLY 
CERTIFIED 
AS AN MBE 
OR WBE?  

    

I certify under penalty of perjury that the forgoing statements are true and correct.  In the event of a 
replacement of a subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33 
Section 33.302(c).  
 
________________________________________                                            __________________________________ 
Signature of Prime Contractor                                                                       Date  
 
________________________________________                                             _________________________________ 
Print Name                                                                                                        Title  

1Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor 
to provide services pursuant to an EPA award of financial assistance.  

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)  



Environmental 
Protection Agency  

OMB Control No:       2090-0030 
Approved: 05/01/2008 
Approval Expires:     01/31/2011 

 
Disadvantaged Business Enterprise Program 

DBE Subcontractor Utilization Form 

The public reporting and recordkeeping burden for this collection of information is estimated to average fifteen 
(15) minutes. Burden means the total time, effort, or financial resources expended by persons to generate, 
maintain, retain, or disclose or provide information to or for a Federal agency.   This includes the time needed to 
review instructions; develop, acquire, install, and utilize technology and systems for the purposes of collecting, 
validating, and verifying information, processing and maintaining information, and disclosing and providing 
information; adjust the existing ways to comply with any previously applicable instructions and requirements; 
train personnel to be able to respond to a collection of information; search data sources; complete and review the 
collection of information; and transmit or otherwise disclose the information.  An agency may not conduct or 
sponsor, and a person is not required to respond to, a collection of information unless it displays a currently 
valid OMB control number.  

Send comments on the Agency’s need for this information, the accuracy of the provided burden estimates, and 
any suggested methods for minimizing respondent burden, including the use of automated collection techniques 
to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822), 1200 Pennsylvania 
Ave., NW, Washington, D.C. 20460.  Include the OMB control number in any correspondence.  Do not send the 
completed EPA DBE Subcontractor Utilization Form to this address.  

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)  
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